
Weekly Stories (3) - Fair Trading Sections

under the Trade Descriptions Ordinance

Unfair Trade Practices - Misleading Omissions
While the Customs and Excise Department (C&ED) will be responsible for enforcing the fair trading sections under the newly amended Trade Descriptions Ordinance (TDO), the Communications Authority (CA) is conferred with concurrent jurisdiction to handle unfair trade practice cases involving licensees under the Telecommunications Ordinance and the Broadcasting Ordinance that are connected with the provision of a telecommunication or broadcasting service.  This week, the CA will make use of the following telecommunication service case to let you have a better understanding of one of the unfair trade practices – “Misleading Omission”.


Under the newly amended TDO, traders run the risk of committing an offence of “Misleading Omission” if they fail to give consumers sufficient product information for them to make an informed transactional decision.  

Specifically, a commercial practice is a misleading omission if, 

(a) it omits or hides material information; 
(b) it provides material information in a manner that is unclear, unintelligible, ambiguous or untimely; or 

(c)
it fails to identify its commercial intent, 
and as a result it causes, or is likely to cause, the average consumer to make a transactional decision.

Case Study for This Week:
Misleading Omissions when providing Mobile Internet Access Service

A mobile telecommunication service provider (service provider) called Mr. Lee to promote its “Unlimited Mobile Internet Access Service Plan” (the plan).  However, during the entire course of the conversation, the service provider did not mention that the plan was subject to certain restrictions.  For example, if a client’s data usage exceeded the monthly ceiling imposed by the service provider, the speed of data transmission in the remaining days of the month would be significantly affected.  Having subscribed to the plan, Mr. Lee found one day that the download speed suddenly slowed down significantly.  Only when he lodged a complaint to the service provider was he notified of the said restriction.

Regarding the promotion of telecommunication services, restrictions similar to the above can be regarded as “material information”, and omission of such material information may be considered a “misleading omission”.

Smart Tips:  Before making any transactional decisions, consumers should pay attention to the service contents as well as its terms and conditions.  If in doubt, they should make enquiries to the trader immediately so as to understand the service charges and terms of use, especially any restriction on service use, additional charge and monthly fee ceiling etc.
Next Chapter: Unfair Trade Practices - Bait Advertising
Source: Communications Authority
For details about the amended Trade Descriptions Ordinance, please browse the websites of the Customs and Excise Department at www.customs.gov.hk or Communications Authority at www.coms-auth.hk .

