
Weekly Stories (7) – Fair Trading Sections

under the Trade Descriptions Ordinance
Fair Trading Sections: Civil Compliance-Based Mechanism

After a 6-week series of case analysis with the introduction of the prohibited unfair trade practices (UTP) specified in the forthcoming amended Trade Descriptions Ordinance (TDO), this week we will introduce a new enforcement mechanism under the amended TDO, i.e. a civil compliance-based mechanism.

Unfair trade practices damage the interests of consumers as well as honest traders.  Offending traders should be punished.  To encourage compliance by traders and speed up the processing of suspected cases in relation to UTP, the Customs and Excise Department (C&ED) and the Communications Authority (CA) as enforcement agencies of the TDO are empowered to handle those cases through a civil compliance-based mechanism by taking into consideration of the nature of the misconduct (for example, the severity and impact on the society and consumers), the previous records of the related traders, the prevalence of the misconduct and the nature of the businesses involved.

According to the mechanism, the Enforcement Agency and the trader concerned may, having deliberated the above-mentioned factors, discuss and explore the option of invoking the civil compliance-based mechanism as an alternative to criminal proceedings.  On the whole, the Enforcement Agencies may, with the consent of the Secretary for Justice, accept an undertaking from a trader to commit itself not to engage or repeat any conducts that the Enforcement Agencies consider would constitute offences stipulated in the TDO.  In order to ensure that the terms of an undertaking are complied with by the trader who gives the undertaking, the trader is required to undertake to cooperate with the compliance inspections conducted by the Enforcement Agency at his business premises.  Generally speaking, the validity of an undertaking would not be shorter than two years.  The Enforcement Agency also has the right to publicize that undertaking.  If the trader refuses to make an undertaking or has breached any terms of the undertaking, the Enforcement Agency may apply to the court for an injunction to order the trader not to continue or repeat or engage in the contravening conduct.


Civil compliance-based mechanism can resolve consumptive disputes more expeditiously and complement criminal sanctions to offer better protection of consumers’ rights.  If the trader’s unfair trade practice seriously damages consumers’ rights or public interests, the Enforcement Agencies may undergo criminal investigation and prosecution.  Committing a fair trading offence will be liable to a maximum fine of $500,000 and to imprisonment for 5 years.
Source: Customs and Excise Department

For details about the amended Trade Descriptions Ordinance, please browse the website of the Customs and Excise Department at www.customs.gov.hk .
